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Opi nion by Hohein, Adm nistrative Trademark Judge:

Chi nese Media Group has petitioned to cancel the
regi stration owned by the Southern Chinese Newspapers
Publ i shing Conmpany for the mark "HOUSTON CHI NESE YELLOW PAGES"

for "tel ephone directories."? As grounds for cancellation,

! Reg. No. 2,165,903, issued on June 16, 1998 from an application
filed on June 24, 1997, which sets forth a date of first use anywhere
and in comerce of 1979. The words "YELLOW PAGES" are discl ai ned.
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petitioner alleges, anpbng other things, that respondent's mark
"HOUSTON CHI NESE YELLOW PAGES is the common descriptive nane
for a yell ow pages tel ephone directory for the Chinese
community of Houston"; that such mark therefore "does not
function to identify Respondent's goods and di stinguish them
from goods offered by others”; that petitioner "is likely to
be damaged by continued registration of said generic termin
that the evidentiary effect of said registration tends to
inpair Petitioner's right to | egal use of said terni; and that
petitioner "has for some tine been involved in publishing and
distributing a yell ow pages directory for Houston's Chinese
community and ... has a valid and legal right to refer to
[such a directory] by its common descriptive nane."

Petitioner further alleges that respondent’'s mark
"is merely descriptive or primarily geographically descriptive
when applied to a yell ow pages directory for Houston's Chinese
community in that said mark is an apt and common term used to
descri be" respondent's goods; that petitioner, "since 1997,
has been involved in publishing and distributing yell ow pages
for Houston's Chinese community, and ... has a valid and | egal
right to describe [such] using the termregistered as a

trademark by Respondent”; that petitioner "is likely to be

The registration issued pursuant to the provisions of Section 2(f) of
the Trademark Act, based upon a claimof five years substantially
excl usive and continuous use of the mark in conmerce.
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danmaged by the continued registration of said termin that the
prima facie effect of such registration tends to inpair
Petitioner's right to descriptive use of the terni; that
respondent "is not entitled to continue registration of its
all eged mark in that Respondent is not entitled to exclusive
use of said termin comerce on the goods specified"; and that
respondent’'s "all eged mark has not becone distinctive of
Respondent's goods in comrerce and no custoner recognition of
said termas a valid mark identifying only respondent has been
achi eved. "2

Respondent, in its answer, has denied the salient
al l egations of the petition to cancel, including the
al |l egations pertaining to petitioner's standing to bring this
pr oceedi ng.

The record consists solely of the pleadings and the
file of the involved registration. Neither party took
testimony or otherwi se presented any evidence at trial. Only
petitioner filed a brief and neither party requested an oral
heari ng.

Petitioner, in the introduction to its brief,

asserts that it "is a publisher of yellow pages to the Chinese

2 Al though petitioner also alleges a claimof fraud as a basis for
cancel l ati on, such ground was neither pursued at trial nor argued in
petitioner's brief. Accordingly, the claimof fraud will not be

gi ven further consideration.
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conmmunity in the Houston netropolitan area and believes it has
been and continues to be damaged by the subject registration.”
However, such statement, as well as the allegations in the
petition to cancel with respect to petitioner's standing to
bring this case, are unsupported by any evidence denonstrating
that petitioner has a real interest in seeking to cancel
respondent's registration.® Petitioner, therefore, has not

proven its standing to be heard

3 As set forth in TBVMP §706.02: "Factual statements nmade in a
party's brief on the case can be given no consideration unless they

are supported by evidence properly introduced at trial. Statenents
in a brief have no evidentiary val ue, except to the extent that they
may serve as adm ssions against interest." The latter, of course, is

not applicable herein. Likewi se, as indicated in TBMP §8706.01, while
"statements in pleadings may have evidentiary val ue as adm ssions
agai nst interest by the party which nade them" "[s]tatenents made in
pl eadi ngs cannot be considered as evidence in behalf of the party
maki ng them" Instead, "such statenents nust be established by
conpetent evidence during the tinme for taking testinony." 1d.
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that it is damaged by the continued existence of the involved
registration. Such proof, just as is the case with proof of
t he genericness, nmere descriptiveness and/or prinmary

geogr aphi cal descriptiveness of respondent's mark, is an
essential elenent of petitioner's case-in-chief and, in the
absence thereof, petitioner cannot prevail.

Petitioner, in its brief, appears also to request
that, as evidence, judicial notice be taken of the terns
"HOUSTON, " " CHI NESE" and " YELLOW PAGES" in respondent's nark.
Citing Filipino Yellow Pages Inc. v. Asian Journal
Publications Inc., 198 F.3d 1143, 53 USPQ2d 1001 (9th Cir.
1999), petitioner asserts that "[t]he Ninth Circuit, in a
deci sion determ ning the distinctiveness of a mark al nost
identical to that of Registrant, found the mark FILIPI NO
YELLOW PAGES to be generic for a tel ephone directory directed
primarily at the Filipino-Anmerican conmunity of Southern
California" and that, in support of such hol ding:

The Ninth Circuit cited several

authorities, including Webster's Ninth New

Col l egi ate Dictionary, [at] 1367, for the

proposition that both FILIPINO and YELLOW

PAGES are generic terns. The central issue

for the court was determ ni ng whet her the

conbi nati on of generic ternms to forma

conposite mark created a generic or a

descriptive mark.

Petitioner contends that "[t]he Filipino Yell ow

Pages case is strong precedent for the proposition that the



Cancel | ati on No. 29, 927

conbi nati on of a generic geographic designhator and the words
"yell ow pages' yields a generic nane."” According to
petitioner:
HOUSTON CHI NESE YELLOW PAGES is no

nore worthy of trademark protection than

FI' LI PI NO YELLOW PAGES. Both all eged narks

are conprised of only generic ternms used to

denote the underlying product sold under

the name, and neither title is capable of

identifying source. Like "FILIPINO"

"HOUSTON' and " CHI NESE" are both generic

terms in the context of the purported mark,

and Regi strant has acknow edged the

genericness of the element "yell ow pages”

by virtue of the disclainmer contained in

the registration.
Nevert hel ess, to the extent that petitioner bases such
argunment upon judicial notice of the dictionary nmeani ngs of
the ternms conprising respondent's mark, it is pointed out that
a request for judicial notice nmay not be used at the briefing
stage to renmedy petitioner's failure to present adequate
evi dence to support its case. See Litton Business Systens,
Inc. v. J. G Furniture Co., Inc., 190 USPQ 428, 430-31 (TTAB
1976), recon. denied, 190 USPQ 431, 433-34 (TTAB 1976).

Accordingly, inasnmuch as petitioner is the party who
bears the burden of proof in this proceedi ng, and because
petitioner has failed to present any evidence herein,

i ncludi ng proof of its standing to be heard, it is adjudged
that the petition to cancel nust fail.

Deci sion: The petition to cancel is denied.
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